
1 In accordance with the Court’s directive, Defendants are filing this response on an
expedited basis.  See Tr. 70:1-7 (May 14, 2007).
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

________________________________________________
ELOUISE PEPION COBELL, et al., )

)
Plaintiffs, )

)
v. ) Case No. 1:96CV01285

) (Judge Robertson)
DIRK KEMPTHORNE, Secretary of the Interior, et al., )

 )
Defendants.  )

________________________________________________)

DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ MOTION IN LIMINE 
TO PRECLUDE DEFENDANTS’ TESTIMONY AS TO THE DEPARTMENT 
OF THE TREASURY IN GENERAL AND AS TO DEFENDANTS’ EXHIBITS 

CREATED BY, OR SOURCED FROM, THE DEPARTMENT OF THE TREASURY

Defendants respectfully oppose Plaintiffs’ Motion in Limine to Preclude Defendants’ 

Testimony as to the Department of the Treasury in General and as to Defendants’ Exhibits 

Created By, or Sourced From, the Department of the Treasury (Dkt. No. 3389) (filed Sept. 14,

2007) (“Plaintiffs’ Motion” or “Pl. Mot.”).1  In their motion, Plaintiffs seek the extraordinary

relief of an order barring any of Defendants’ witnesses “from testifying on any matters relating

to the Treasury defendant’s administration and management of the [IIM Trust] and matters

pertaining to defendants’ exhibits created by, or sourced from, the Department of [the] Treasury

and its fiscal agents.”  Pl. Mot. at 1.  Plaintiffs further seek to bar Defendants “from asserting

during the trial on this matter any arguments or conclusions based in whole or in part on

defendants’ exhibits created by, or sourced from [the Department of the Treasury and its fiscal

agents].”  Id.  For the reasons set forth below, this Court should deny Plaintiffs’ Motion.
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I. Plaintiffs’ Motion is Meritless Because It Wrongly Confuses
Issues Regarding Treasury’s Performance as a Trustee With Issues
Related to Treasury as a Federal Agency and Mischaracterizes
This Court’s Rulings During Status Conferences on May 14, 2007
and June 18, 2007                                                                               
     

The premise of Plaintiffs’ Motion is found in one sentence on the first page of their

motion: “Defendants argued (and this Court agreed) that the Treasury would not participate in

the upcoming trial.”  Pl. Mot. at 1.  That statement erroneously confuses a trial regarding the

Department of the Treasury’s (“Treasury”) performance as a statutory trustee of the Individual

Indian Money (“IIM”) trust – which this Court has determined will not be a part of the upcoming

hearing – with a trial regarding any facts related to Treasury.

The apparent genesis of this argument is the May 14, 2007 status conference, in which

Defendants argued that the upcoming hearing should not address whether Treasury is properly

discharging its role as a statutory trustee of the IIM trust.  During the course of that status

conference, Defendants’ counsel stated:

The Court has received summaries and information on a quarterly
basis from Treasury regarding its document retention efforts.
There's really no issue now that has surfaced related to Treasury.
So clarifying that Treasury's fiduciary duties, as it were, are not
part of the October 10th hearing will clarify and help us narrow
our resources and our work.

Tr. 53:2-7 (May 14, 2007).  This statement, which Plaintiffs’ Motion only partially quotes,

plainly refers to this Court’s prior finding that Treasury breached its duty to maintain records

necessary to perform an accounting.  See Cobell v. Norton, 240 F.3d 1081, 1106 (D.C. Cir.

2001) (affirming determination that Treasury breached its fiduciary duty to maintain potentially

relevant IIM-related trust documents).  Contrary to the suggestion in Plaintiffs’ Motion,
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Defendants did not assert that the upcoming hearing should not refer or relate to Treasury in any

fashion; Defendants simply argued – and the Court agreed – that the hearing should not address

Treasury’s role as a statutory trustee. 

Thus, it was after hearing Defendants’ statement that the upcoming hearing should not

address Treasury performance as a trustee, with regard to document retention, that this Court

concluded: “I do not anticipate that the October hearing will include either the Department of the

Treasury or fixing the system.”  Tr. 77:10-12 (May 14, 2007).  There is no support for Plaintiffs’

broader assertion that this Court held Treasury “would not participate in the upcoming trial.”  Pl.

Mot. at 1.

Plaintiffs compound their misstatement of this Court’s May 14, 2007 ruling by

mischaracterizing events during the subsequent status conference, conducted on June 18, 2007. 

See Pl. Mot. at 3 and notes 5-7.  The issue of “throughput” was introduced into the upcoming

hearing after the Court heard a lengthy presentation by Plaintiffs’ counsel regarding Treasury

and receipts and disbursements, i.e., “throughput.”  See Tr. 51:1-69:9 (June 18, 2007).  After

hearing arguments by Plaintiffs’ counsel and Defendants’ response, the Court identified the four

issues for the upcoming hearing:

What this October trial is all about is going to be -- let me see if I
can block this out for you, and I'll try to write this out for you. 
First, it's going to be about what you're doing and what you're not
doing.  All right?  I mean, you're doing what you're doing; they
think you should be doing a lot more.  It's going to be about both
of those things.  Second, what would it cost to do the things that
they say that you should be doing and you're not doing?  Third,
taking into account the cost, because that, I think, I'm required to
do by the Court of Appeals, is what you're doing adequate?  Is it an
adequate accounting?  And fourth -- and this is what [Defendants]
don't want to hear, but I think [Plaintiffs’ counsel] is entitled to at
least a record on this point, fourth, what does it all add up to?



2 The Court further reiterated that the performance of Treasury, as a trustee, would
not be an element of the upcoming hearing:

[T]he way I see it, the way the actual money is handled in Treasury
accounts is probably a different subject. . . . Maybe not an off-the-
table subject, but a different subject.  And that’s not what I want to
hear on October 10th, beginning on October 10th.

Tr. 79:5-10 (June 18, 2007).  In doing so – and contrary to Plaintiffs’ argument in their motion – 
this Court did not rule that “Treasury would not participate in the upcoming hearing.”  Pl. Mot. 
at 1.

3 Plaintiffs will suffer no prejudice if, in fact, they “have prepared for a very
different trial than one in which Treasury would have appeared as co-trustee-delegate and party
defendant.”  Pl. Mot. at 6.  The Court’s rulings do not suggest that the upcoming hearing will
address the issues as to which Plaintiffs claim to be unprepared.
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Throughput versus what you can prove, what are the big numbers?

Tr. 76:20-77:10 (June 18, 2007) (emphasis added).2  Consequently, this Court squarely informed

the parties that the issue of throughput – receipts and disbursements – would be addressed at the

upcoming hearing, and the Court stated that this issue was to provide Plaintiffs’ counsel “at least

a record on this point.”  See id.

Thus, the premise of Plaintiffs’ Motion is ungrounded.  Defendants have not asserted that

the Court should not consider evidence referring or related to Treasury during the upcoming

hearing; Defendants simply asserted that the upcoming hearing should address the 2007 Plan

produced by the Department of the Interior (“Interior”) for the historical accounting and that it

should not address Treasury’s performance as a trustee.3  This Court’s rulings accord with those

assertions, with the exception of throughput, which the Court added to the upcoming hearing,

following argument by Plaintiffs’ counsel.
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II. Defendants Will Suffer Real Prejudice If Plaintiffs’ Motion is
Granted                                                                                      

While the upcoming hearing principally focuses on Interior’s 2007 Plan for conducting

the historical accounting, it is hardly surprising that Defendants’ evidence will include testimony

by individuals not employed by Interior and exhibits from sources other than Interior.  Even if

the issue of throughput had not been introduced into the upcoming hearing, it should come as no

surprise that Defendants’ testimony and exhibits may include Treasury employees and

documents.  Even Plaintiffs, in their recently filed Pretrial Statement, include Treasury

documents and at least one former Treasury employee among their thousands of potential

exhibits and scores of potential witnesses and transcript citations.  See Plaintiffs’ Pretrial

Statement (Sept. 17, 2007) (Dkt. 3398) (including numerous Treasury exhibits and prior trial

testimony of Donald Hammond).  

The following discussion is hardly an exhaustive presentation regarding Defendants’

case, but it serves to illustrate the prejudice Defendants would suffer if Plaintiffs’ Motion were

granted.  Plaintiffs’ Motion references four specific categories of “documents . . . clearly sourced

to Treasury systems and records”:  “‘CP&R’ reports, ‘Limited Payability Reports,’ ‘Mass

Cancellation’ documents, and ‘TFM’ volumes.”  Pl. Mot. at 14 (footnotes omitted).  Plaintiffs

further refer to documents identified as “1930 MA 4278” and “1958-60 MA 763.”  Id. (footnotes

omitted).  For reasons which include, but are not limited to the following, all of these categories

of documents are relevant to the issues to be considered during the upcoming hearing:

• Check Payment and Reconciliation (“CP&R”) and the Mass Cancellation
documents were and are used in the course of Interior’s performance of
reconciliation procedures related to the Electronic Ledger Era.

• Documents such as the CP&R reports, Limited Payability reports, the Mass
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Cancellation documents, and the Treasury Financial Manual (“TFM”) are all
relevant to the issues of receipts and disbursements, which are before the Court at
the request of Plaintiffs’ counsel.

• The additional two documents cited by Plaintiffs’ Motion – 1930 MA 4278 and
1958-60 MA 763 – are plainly listed among a category of documents regarding
“Total IIM Annual Data” in Defendants’ potential exhibits list.  See Pl. Mot. Ex.
1, pages 1-2.  Again, these exhibits, like so many others generically cited in
Plaintiffs’ Motion, are relevant to the issue of throughput.

As the foregoing illustrates, Defendants will suffer clear prejudice if the Court grants Plaintiffs’

Motion.

III. The Court Should Reject Plaintiffs’ Alternative Request for Relief

In their request for alternative relief, Plaintiffs ask for open-ended discovery of virtually

anything related to Treasury, with no showing of good cause.  See Tr. 89:7-8 (June 18, 2007)

(Court rules that with regard to Plaintiffs’ discovery requests, “The answer is none, except on

good cause shown.”).  Plaintiffs even go so far as to ask the Court to allow discovery as to

“matters potentially relevant to a subsequent disgorgement trial . . . .”  Pl. Mot. at 7.  

 Putting aside the boundless and extraordinary nature of alternative relief sought in their

motion, Plaintiffs indisputably have had years to develop their arguments and evidence

concerning Treasury.  More than seven years ago, Plaintiffs served broad requests for Treasury

documents, and Defendants made responsive documents available for inspection.  See

Defendants’ Response to Plaintiffs’ Sixth Formal Request for Production of Documents (Mar. 1,

2000) and  Defendants’ Supplemental Response to Request 35 of  Plaintiffs’ Sixth Formal

Request for Production of Documents (June 1, 2000), excerpts of which are attached hereto as

Exhibits 1 and 2, respectively.  In 2003, Plaintiffs again served broad requests for additional

Treasury documents, which were made available for inspection.  Defendants’ Joint Response to



4 We further note that the Treasury Financial Manual is publicly accessible, and
Plaintiffs have no ground to complain about Defendants’ use of this document.  See
www.fms.treas.gov (TFM accessible under “Publications”).
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Plaintiffs’ Eighth Formal Request for Production of Documents.  See Exhibit 3 (excerpts).4 

These materials included  CP&R and Mass Cancellation materials.  Id. (responses to Requests 1

and 2).  In fact, Plaintiffs were provided with a tape of Treasury’s Mass Cancellation file in

January 1999.  See Exhibit 4.

Plaintiffs have not shown that their previous discovery opportunities were insufficient,

and the time to develop their case as to Treasury issues was during the past years, not on the eve

of trial.  No grounds exist for the alternative relief sought by Plaintiffs, and this Court should

summarily reject it.

CONCLUSION

In seeking an order that would impose highly prejudicial limitations on Defendants’

ability to present their case, Plaintiffs cite no well-grounded authority.  Rather, they

mischaracterize prior Court rulings and statements by Defendants’ counsel, while ignoring their

own role in creating the throughput issue at the upcoming hearing.  For the foregoing reasons,

Defendants respectfully request that this Court deny Plaintiffs’ Motion in Limine to Preclude
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Defendants’ Testimony as to the Department of the Treasury in General and as to Defendant’s

Exhibits Created By, or Sourced From, the Department of the Treasury.

Dated: September 25, 2007 Respectfully submitted,
PETER D. KEISLER
Assistant Attorney General
MICHAEL F. HERTZ
Deputy Assistant Attorney General 
J. CHRISTOPHER KOHN
Director

   /s/ Robert E. Kirschman, Jr.   
ROBERT E. KIRSCHMAN, JR.
D.C. Bar No. 406635
Deputy Director
JOHN WARSHAWSKY
D.C. Bar No. 417170
Senior Trial Counsel
Commercial Litigation Branch
Civil Division
P.O. Box 875
Ben Franklin Station
Washington, D.C. 20044-0875
(202) 616-0328



CERTIFICATE OF SERVICE

I hereby certify that, on September 25, 2007 the foregoing Defendants’ Opposition to
Plaintiffs’ Motion In Limine to Preclude Testimony, Documents, and Other Information
Regarding Throughput was served by Electronic Case Filing, and on the following who is not
registered for Electronic Case Filing, by facsimile:
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Blackfeet Tribe
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

__________________________________________
)

ELOUISE PEPION COBELL, et al., )
)

Plaintiffs, )
)

v. ) Case No. 1:96cv01285JR
)     

DIRK KEMPTHORNE, )
Secretary of the Interior, et al., )

)
Defendants. )

__________________________________________)

ORDER

This matter comes before the Court on Plaintiffs’ Motion In Limine to Preclude

Defendants’ Testimony as to the Department of the Treasury in General and as to Defendants’

Exhibits Created By, or Sourced From, the Department of the Treasury [Dkt. No. 3389].  Upon

consideration of the Plaintiffs’ Motion, Defendants’ Opposition, and the entire record of this

case, it is hereby

ORDERED that said Motion In Limine is DENIED.

SO ORDERED.  

            _________________________
 United States District Judge

Date:______________
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